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PRE-APPEAL BRIEF 

Concurrent with the filing of a Notice of Appeal in connection with the 
above-identified application, the undersigned requests review of the Final Office 
Action dated October 6, 2006. 



The drawing rejection is respectfully traversed. A fair reading of claim 1 
makes clear that only one reader is positively recited. 

Claims 1, 2, 15, 24, and 37 stand rejected under 35 U.S.C. §1 02(b) as 
being anticipated by U.S. Patent No. 5,797,417 to DeLattre et al. 

Claim 1 distinguishes over the DeLattre et al. reference for a plurality of 
reasons. 

First , the DeLattre et al. reference fails to disclose a control tag configured 
to wirelessly communicate with respective RFID sensor assemblies coupled to a 
valve, the control tag being further configured to communicate with an RF 
reader. 
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The Examiner states in paragraph 22 that he believes that the 
programming console of DeLattre et al. corresponds to the control tag of 
appellants' claim 1 . It is hard to see that a console could be considered to be a 
tag. The portable console of DeLattre et al. includes a screen and a keyboard. 

The programming console 20 of DeLattre et al. communicates directly with 
the valve device, not with DeLattre's sensors. See Col. 7, lines 34-39. Similarly, 
the sensors communicate directly with DeLattre's valve device using a bi- 
directional communication interface (see Col. 5, lines 5-10) which, although 
consistent terminology is not used, is apparently part of electronic circuit 2 (see 
Col. 4, lines 44-49). Electronic circuit 2 is part of the valve device because 
circuit 2 is shown in Fig. 1. 

Therefore, the DeLattre et al. reference does not disclose anything that 
can be considered to be a control tag that communicates wirelessly with 
respective RFID sensor assemblies, as well as with an RF reader. 

Second , the DeLattre et al. reference fails to disclose a plurality of RFID 
sensor assemblies coupled to the valve, as the term RFID is commonly used. 

For example, RFID presumes wireless communication including an 
identification function (the ID part of RFID). No such identification function is 
disclosed as being performed by the sensors of DeLattre et al. Further, the 
sensors of DeLattre et al. communicate using wiring (see Col. 5, lines 8-10) 
instead of by RF. Though DeLattre et al. does mention "electromagnetic means" 
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this is not believed to imply RF (radio frequency). Any non-wired 
communications suggested by DeLattre et al. would be infrared, as infrared is 
used with the remote valve programming devices of Fig. 3 (see Col. 6, line 20 
and Col. 5, line 2). Infrared is not radio frequency. Infrared (IR) is 
electromagnetic radiation of a wavelength longer than that of visible light, but 
shorter than that of radio waves. 

The Examiner states that radio frequency is disclosed as an option. 
However, a fair reading of Col. 7, lines 34-39 of DeLattre et al. leads to the 
conclusion that DeLattre et al. are stating that out of all the listed possibilities, 
they are selecting infrared. The reference teaches away from selecting one of 
the other possibilities. 

DeLattre et al. do not disclose RFID sensor assemblies. The Examiner is 
taking the position that the sensor assemblies of DeLattre et al. must inherently 
have an associated identification. This is not true. Different sensor assemblies 
may have different associated infrared frequencies. There is no explicit teaching 
that DeLattre et al. contemplate RFID. 

Therefore, claim 1 is allowable. As claims 2-16 depend on claim 1, they 
too are allowable. 

Claim 24 distinguishes over the DeLattre et al. reference for reasons 
similar to those provided above in connection with claim 1. 
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First , the DeLattre et al. reference fails to disclose providing a control tag 
to wirelessly communicate with the respective RFID sensor assemblies that are 
coupled to the valve, the control tag being configured to communicate with an 
RF reader. Second , the DeLattre et al. reference fails to disclose a plurality of 
RFID sensor assemblies coupled to the valve, as the term RFID is commonly 
used. 

Therefore, claim 24 is allowable. As claims 25-38 depend on claim 24, 
they too are allowable. 

Claim 46 stands rejected under 35 U.S.C. §1 03(a) as unpatentable over 
DeLattre et al. in view of U.S. Patent No. 5,197,328 to Fitzgerald, and further in 
view of U.S. Patent No. 6,445,969 to Kenney et al. 

DeLattre et al. is not believed to disclose RFID sensor assemblies 
respectively including a microprocessor and nonvolatile memory and being 
configured to store a unique identification number in the nonvolatile memory. It 
would not be obvious to combine Fitzgerald and Kenney et al. with DeLattre et 
al. because there is no teaching or suggest of which components of Fitzgerald or 
Kenney et al. should be selected and somehow combined with components of 
DeLattre et al. 

The only plausible explanation for the modification presented by the 
Examiner is that the Examiner is using the appellants' disclosure as a roadmap 
to locate or modify teachings to arrive at the appellants' claimed invention. Such 
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is impermissible hindsight reconstruction. The motivation for forming a 
combination of references or modification thereof must be something other than 
hindsight reconstruction based on using the appellants' invention as a roadmap 
for such combination or modification. See, for example, Interconnect Planning 
Corp. V. Veil, 227 USPQ 543, 551 (Fed. Cir. 1985); In Re Mills, 16 USPQ2d 1430 
(Fed. Cir. 1990) (explains that hindsight reconstruction is an improper basis for 
the basis of a claim). For this reason, the obviousness rejection against claim 
46 is improper and should be withdrawn. Therefore, claim 46 is allowable. As 
claims 47-51 depend on claim 46, they too are allowable. 

The rejection of claim 52 using these same three references is also 
believed to be a hindsight reconstruction. Even if the references could be 
combined, the combination would fail to include a tag, as that term is commonly 
understood, that is configured to wirelessly communicate with RFID sensor 
assemblies as well as with an RF reader. 

In view of the foregoing, reversal of the rejections of claims 1-16, 24-38, 
and 46-59 is respectfully requested. 



Respectfully submitted, 




By: 




Deepak Malhotra 
Reg. No. 33,560 



s:\BA4\200\Pre-Appeal Brief (12872-E).doc 



5 



